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IN THE IOWA DISTRICT COURT FOR POCAHONTAS COUNTY

'STATE OF IOWA, ex rel., [OWA
DEPARTMENT OF NATURAL
RESOURCES (99AG23542),

rawno. CVCV (25769

Plaintiff, .

VS,

PETITION AT LAW

)

)

)

)

)

)

;

DEAN PEDERSEN, )
)

)

Defendant

COMES NOW the Plaintiff State of Jowa, ex rel., .Iowa Department of Natural Resources

(DNR), and for its claim against Defendant Dean Pedersen (I;edersen) states és follows.:
INTRODUCTION

1. The State of Iowa seeké the assessment of civil penalties aﬁd injunctive relief against
Defendant Dean Pederseﬁ, arising from his failure to file an updated manure management plan
and pay the applicable fees. In addition, Pedersen has applied manure from his conﬂnemént '
feeding operation without an updated manure management plan.

PARTIES

2._ The State of Iowa is a sovereign state of the United States of America.

3. The DNR is a duly constimfed agency of the State of Jowa pursuant to Iowa Code
section 455A.2.

4, Defeﬁdant Dean Pedersen resides at 42500 - 180‘?1 Avenue, Lau?‘cns, Pocahontas

County, lowa.



JURISDICTION |

5. Rulemaking authority relating to the construction and operation of animal feeding
operations is contained in Iowa Code sections 455B.173(13) and 459.103(1). 567 lowa Admin.
Code 65 contains rules relating to animal feeding operations.

6. The owner of a confinement feeding operation, other than a small animal feeding
operation, shall submit a méﬁure management plan to the DNR if the confinement feeding
6peration was constructed or expanded after May 31,1985, of the owner constructs a manure
sforage étructure. Iowa Code §§ 459.3 12(1)(a)(1) and (2), 5,67. Towa Admin. Code 65.16(1)(b)(1)
and (2). |

7. The ovs}ner of a confinement feeding operation required to submit a manure
management plan is also required to submit an updated manure management plan on an annual’
basis. Iowa.C'ode § 459.312(3), 567 Iowa Admin. lCode 65.16(3)“b”. The owner shall submit an
aﬂnual compiianée fee with the manure management plgn update. Iowa Code § 459.400(1), 567
Iowa Admin. Code 65.16(3)“c”.

8. Manure shall not be removed frbm a manure storage structure which is part of a
confinement feeding operation for‘which a manure management plan is required, until the DNR
haé aiaproved the manure management plan and the 'updated qmanlure management plan. Iowa
Code § 450.312(5).

9 The DNR and the Attorney General shall enforce the proﬁsions of chapter 459 in the
same manner as provided-in chapter 4558, di.vision 1, unless otherwise provided. Iowa Code

§ 459.103(3).



10. A person who violates subchapter 111 of chapter 459 shall be subject to a civil penalty
which shall be established, assessed and collected in the same manner as provided in section
455B.191. lowa Code § 459.603.

11. A bérson who violates any provision of part 1 of division III of lowa Code chapter
455B or any perrﬁit, rule, standard, or order issued under part 1 of division III of chapter 455B
shall be subject to a civil penalty not to exceed Five Thousand Dollars ($S,(l)00.00)lfor each day
of such violation. lTowa Code § 455B.191(1).

- 12 _The Attorney General shall, at the request of the director with approval of the
Environmental Protection Commiséion (EPC), institute any legal proceedings, including an
action for an injunction or a temborary injunction, necessary to enforce the penalty provisions of
~ part 1 of divisioﬁ III of chapter 455B or any rules promulgated or any provision of any permit
issued under part 1 of division III-of chapter 455B. Iowa Code § 455B.191(4).

13, The Attorney General is.authorized under Iowa Code section 455B.109(3), on
requést of the DNR, to institute summary proceedings. to recover the penalty and any accrued
interest at the rate of one and one;-ha.lf percent (1.5%) per month or part of a month on the unpaid
balance where a penalty had been as.sessed by the DNR in a final administrative order but
remains unpaid. |

FACTS

14. On April 17, 2006, the EPC voted to refer the matters describe;d in paragraphs ﬁﬁeéﬁ

(15) through twenty (20) below to the Attorney General for purpdses of initiating judicial

enforcement against this defendant.



15. Defendant Dean Pedersen owns and operates a confinement feeding opération for
swine located in the NW 1/4 of Section 16, T93N, R33W, Cummins Township, Pocahontas
County, lowa. The operation consists of one (1) building with a total animal unit capa.city of
504. Manure from the confinement buildings is stored in an earthen manure storage basin.

16. On November 16, 2004, the director of the DNR issued Administrative Order No.
2004-AF0-121 to the defendant, a copy of which is attached, marked as Exhibit A and
incorporated by reference. The Order required the defendant to submit an updated manure
management plan aﬁd fees within 30 days of receipt of the Ord_gr. The Order als.o assessed an
a‘dmipistrative penalty of Seven Hundred Fifty Dollars ($750.00), puréuant to Iowa Code_ section
455B.109 and 567 Iowa Admin. Code 10.1 - 10.3. The defendant received a copy of the Order
on November 20, 2004, as shown by the return receipt, a copy of which is attached, marked aé
Exhibit B anci incorpérated by reference. The defendant did not appeal the Order. The
defendant has not pa;id the administrative penalty, but Fi_ve Hundred Dollars ($500.00) has been
collected by the lowa Department of Revenué.

17. On December 16, 2004, DNR 6fﬁcials conducted an inspection Qf the defendant’s
facility. DNR ofﬁcials observed thaf the operation was populated with hogs and that manure had
been removed from the earthen maﬁure storage basin that fall. The defendant had not submitted
a ﬁmme management plan update and had not paid the applicé,b}é fees.

18. On July 14, 2005, DNR officials forwarded a letter to the defendant reminding him
that his updated manure management plan for 2005 was due Septémber 1, 2005. When the

defendant did not submit an updafed plan and pay the fees by September 1, DNR officials on



October 10, 2005, issued a Notice of Violation to the defendant for failure to file the updated
manure management plan for 2005 . |

19. On November 17, 2005, DNR ofﬁpials conducted an inspection of defendént’s
facility. DNR officials observed that the fécility was still populated with hogs and that the
earthen manure storage basin was nearly empty, iﬁdicating that manure. héd been removed that
fall. The defendant had not submitted a manure manégement plan update and had not paid the |
applicable fees. |

| 20. The defendant has failed to pay the balance cﬁ' the administrative penalty referenced
in paragraph sixteen (fﬁ). |
VIOLATIONS

21. The defendant ‘ha;ls failed to submit an annual manure nﬁanagement plan update and
- applicable fees for 2004 and 2005,'in violation of iowa Code sections 459.312(3), 459.400(1);
567 Iowa Admin. Code 65.16(3) “b”, 65.16(3) “c”; and Administrative Orcier No. 2004-AFO-
121. |

22 The defendant has continued to Iand apply manure without an approved manure
manageme;lt plan inl violation of Iowé Code section 459.312(5).

23. The defendant has failed to pay the balance of the administrative penalty referenced
in paragraph sixteen (16), even though the time for payment has passed, or any accrued interest

in violation of Administrative Order No. 2004-AFO-121.



PRAYER FOR RELIEF
WHEREFORE, Plaintiff State of Iowa, ex rel., Iowa Department of Natural Resources
requests that the Court:

a. assess a civil penalty against Defendant Dean Pedersen, pursuant to
Iowa Code sections 455B.191(1), 459.103(3) and 459.603, for each day of
violation of Towa Code sections 459.312(3), 459.312(5), 459.400(1); 567 Iowa
Admin. Code 65.16(3)“b”, 65.16(3)"“¢”; and Administrative Order No. 2004-
AFO-121, not to exceed Five Thousand Dollars ($5,000.00) for each day of
such violation; ' '

b. issue a permanent injunction ordering Defendant Dean Pedersen to
. submit an updated manure management plan and pay the applicable fees, and
further enjoining Defendant Dean Pedersen from any violation of Iowa Code
sections 459.312(3), 459.312(5), 459.400(1); 567 Iowa Admin. Code
65.16(3)“b”, 65.16(3)“c”; and Administrative Order No. 2004-AFO-121; and

c. order that the Defendant Dean Pedersen pay the balance of the
administrative penalty assessed in Administrative Order No. 2004-AFO-121
and accrued interest, pursuant to Iowa Code section 455B.109(3).

Plaintiff further requests that the Court tax the costs of this action to the defendant and

provide such other relief as the Court may deem just and proper.

Respectfuﬂy submitted,

THOMAS J, MILLER
Attorney General of Jowa -

DAVID R. SHERIDAN
Assistant Attorney General



Ri\6\Pedersen Petition.wpd

. TIMOTHY D. BENTON, AT0000843

Assistant Attorney General
Environmental Law Division

Lucas State Office Bldg., Gr. Floor

321 E. 12" Street, Room 018

Des Moines, IA 50319

Phone: (515) 281-5351

Fax: (515) 242-6072

E-mail: thenton@ag.state.ia.us
ATTORNEYS FOR PLAINTIFF, STATE
OF IOWA, EX REL., IOWA DEPARTMENT
OF NATURAL RESOURCES
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IOWA DEPARTMENT OF NATURAL RESOURCES
A{)M!NISTRATIVE ORDER

IN THE MATTER OF: _

Dean Pedersen Facility, ID #60387 ' _ ADMINISTRATIVE ORDER
Section 16, Cummins Township NO. 2004-AFO- 13\
Pocahontas County, Iowa

TO: Dean Pedersen
42500 180" Avenue
Laurens, IA 50554

- VIOLATION: 567 Iowa Administrative Code (IAC) 65.16(3)b”. You failed to submit an
updated manure management plan (MMP) to the Department, to the board of supervisors of the
county where your confinement feeding operation is located, and to the board of supervisors of
each county where manure from your confinement feeding operation is land- -apphied, by

‘September 1, 2004. 567 IAC 65.16(3)“c”. You also failed to submit your annual compliance fee

of $0.15 per ammal unit capacity at your animal feeding operation by that date. You were sent
notice of these requirements on July 15, 2004, first notice of delinquency on September 10, 2004,
and second notice of delinquency on October 8, 2004. .

ORDER: You shall submit to Department Field Office #3 your updated MMP and annual
compliance fee within 30 days of your receipt of this Order. In addition, a penalty of $750.00 is
assessed effective 30 days from your receipt of this Order, and shall be paid to the Department
(address at bottom of this Order) within 60 days of receipt of this Order, unless you appeal as
provided below. $350.00 of this amount is based on the gravity of the violation, considering the
size of this famhty, agency costs m addressmg this violation, and the importance of the animal
feeding operation program. $400.00 of this amount is for culpability, since you were sent three
notices of the requirement. :

AUTHORITY: Jowa Code §§455B.109, 459. 103(3) 567 IAC 10.3, 65. 16(3)“b” and “c”

APPEAL: Iowa Code §455B.109; 561 IAC 7. 5(1) A written Notice of Appeal may be filed
with the Director within 30 days of your receipt of this Order. A contested case hearing will then
be commenced pursuant to Jowa Code chapter 17A and 561 IAC 7. You may contact Randall
Clark at (515) 281-8891 for more information regarding appeal procedures and resolution of this
Order.

NONCOMPLIANCE: If you fail to comply with this Order you may be subject to further
penalties pursuant to lowa Code §455B.109 or penalties and i injunction pursuant to Towa Code
§§455B.191 and 459. 603

' Dated this __{(» day of
JEFFRE" é{g) VOI\']K DIRECTOR

JIOWA ARTMENT OF NATURAL RESOURCES MW , 2004
Wallace State Office Building, Des Moines, Jowa 50319 :

EXHIBIT A



<. & SENDER: G- \ne

':J = Complste itemns 1 andfor 2 for additiona servtr:es

| aise wish to receive the

Thank you for using Return ﬂec;eipt Service.

- @ . wCompletd items 3, 4z, and 4b. o following services (for an
§ g L} Prirtxst tyour nama{ and address on the reverse of this form 5o, lbzﬂ we can retum this’ extra fee)
H C you.
’ { § llf\?t;ch t?;ls formn to the front of the malipiece, or un the back if space does not 1. [] Addressee's Address
o ermit, .
- -\?‘Vme *Return Aacsipt Regquestad” on the mailplece below the article number, 2. 1 Restricted Delivery
« £ ®The Return Receipt will show to wham the article was delivered and the da:e
c  delivered. Consult postmaster for fee.
3
) ddressed to: ¥
. g 3 Anice Addrossed o +mp3 1LA0 0000 8097 BLL7
LS - e s
E DEAN PEDERSEN @ {4b. Bervice Type
§ 42500 130™ AVENUE & |17 Registered & Certified
ﬁ LAURENS 1A 50554 ‘ , £3 Expross Mail [ Ifsured
& C} Retum Receipt for Merchandise [J ©OD
R ' o 7. Date of Delivery .
= | 2o
E t£‘I§emeﬁ By: (PhniName) 8. Addressee’s Address (Only if requested
and fee Is paid )
b IR paid}
5 6 S:gnat r&l (Addressee orAge
@

PS Form 38‘}1 December 1994
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7 Domestic Return Receipt
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